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NEMORANDUM IN OPPOSITION TO DEFENDANT'S MOT jON
YO COMPEL THE PROSECUTION TO ELECT

The defendant's Motlon to Compel the Prosecution to Elect is directed

at Counts One and Three of the Indictment. Although the Motion itself sets

forth no grounds upon which the Motion is made, it Is assumed thet the ground

: !

is the same as that set forth in & memorandum filed same time previously with ' )
|

.

The ground there specified is that the involuntary servitude count (Count 3)
is an *Illegal duplication" of the peonage count (Count ).

H

f
' |
The counts In question do not duplicate one snother., The applicable ; |
rule is that where the sams conduct constitutes s violation of two distinct ; }
statutory provisions, the test to bs applied to dstermine whether there are
two offenses or énly one is whether each provision requires proof of a fact | ;
which the other does not. Slockburger v, United States, 284 y.S. 299 (1932) ‘
:wlons v. Unlted States, 220 u.S. 338 (i1911). , ‘ t

MApplying the rule to the instant case, the count on peonage under 18

U.5.C. 1581(a) requires proof of the slement of Indebtedness, or claimed

Indebtedness. Seoe, e.g., Rlerce v. Ynitad States, 146 F. 24 84 (Sth Cir. 194h); |
4. S. v. Clement, 171 Fed, 974 (D. $.C. 1903). The count on Involuntary
servituds under 18 U.S.C. 1584 has no such requirement. On the other hand,

the statute (18 U.S.C. 1584) under which the count on Involuntary servitude Is
dram specifically states that the holding must be done ‘wilfully amd knowingly’
whersas thers Is no such language In the stetute (18 U.S.C. 1581 (a)) under |
which the peonage count Is dram. It would appsar, thersfore, thst the only
Intent necessery with regard to the psonage count is the gensral ons that the
sccused must mot lm;o scted mistakenly or Insdvertently, . 308, 0.9., Sinclair
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v. United States, 279 U.S. 263, 299 (1328). Consequently, the element of
specific Intent Is present In the offense chargsd In Count 3 but lacking In

S AEBmNARLE Lt .

the offense chargsd In Comnt 1.

e AR

Jorsn v. United States, B8 F. 2d 5k (Bth Cir, l$37) is a case which

 was convicted on a four-count Indictment charging violstions of ths Internal
fsvenue laws. Count 3 charged that on a specified date In s certain sutomobile |
“Ina urialn place the defendant unlawfully, knowingly and feloniously ' |
-:_ concealed and alded In the concealing of distllled spirits on which the required
tax had not been pald. Count & charged that the same &fmdmt. on the sams '

day, In the same sutomoblle, in the same place, unlawfully, wilfully and

felonlously possessed distidled spirits without the Immediste contalner thereof
ﬁavlng affixed thersto a stamp denoting the quantity E.ontalned therein and
svidencing payment of the required revenue taxss. Befors trial the defendant
moved to compel the government to slect to proceed on elther count 3 or count
& on the ground thst they alleged the same offense in different language. The
-otlu; was denled and this was urged on appeal as a ground for reversal. The
Court of Appeals held that the trial court did not err In dénylng the motion.
Sald the Court of Appeals: ‘'The offenses wers purely statutory. It was the ,
province of Congress to define these offenses, snd having done sé. Its c:loflnltltml
is conclusive." The Court went on to say that each count charged Q-dlstlnct |
statutory offense and required proof of a fact which the other did not. See,
.‘ls.o. Brennan v, Un‘Itod States, 240 F, 2d 253 (8th Cir, 1957). |
) " N

Even If the offenses éhorgod in Counts } and 3 of the instant ca;c
are considered to bs a duplication of sach othcr.. tl)e Government should wot bc
compe led to slect to procesd on one or the other. Such slection Is being
requested, presumably, on the basis of Rule 4, Federal Rules of Criminal
Procedure, Title 18, United States Code, which provides:

If It appears that a defendant or the
government Is prejudiced by a joinder of
offenses or of defendants In an Indictment
or Information or by such joinder for triasl
togsther, the court msy order an election or
separate trials of counts . . . or provide
whatever other rellef justice requires.

Such a motion s addressed te the sound dhcnt[cn of the trial court. Ses,
e.g., Qpper v. United States, 348 u.s. B4, 95 (1954); Randall v. United States, i
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aptly [llustrates the principle on identity of offenses. Thers the defendant .
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W8 F. 2d 234 (5th Cir. 1945); United States v. Solomon, 26 F.R.D. 397 (S.D.

111, 1960). However, as the court stated In Unlited States v. Solomon, supra,

ot LO3:

Unless it appears that the rights of
defendants would be prejudiced and that they
would be embarrassed In thelr defense by the
fact of belng tried vpon multiple charges
befors the same jury, & court should not
compel election between counts properly jolned
in an Indictment. (Emphasis added).

in Finnegsn v. United States, 204 F, 2d 105 (8th Cir. 1553), the court said,

in holding that the motion to compel election there was properly denied:

(1)t may be sald that the fundamental principle
wnderlyinc the practice of requiring the
prosecution to choose between offenses or counts
Is the prevention of prejudice and embarrassment
to the accused, and if the charges are of the
sgme general character and sre monifestly joined
In ons Indictment in good falth, the qovernment
should not be required to elect upon which count
or counts it will proceed to trial. p. 110
(Emphasls added).

The court In the Finnegan casc observed that the defendant had not shown, nor
wade any effcrt to show, how he would be ‘'confounded in his defense' by being
tried on all the counts there involved.

in the Instant case, the defense has not shown, nor can it be seen,
how the defendant will be prejudiced or emharrassed in his defense by belng
triad on all seven of the remaining counts In the indictment. It s submltted
that In the sbsence of such a showing, compelling the Government to elect
between Counts | and 3 would be an sbuse of the Court's discretion.

PY in this connection, United Stater v. Maryland State Licensed Beverage

Assoclation, 240 .F. 2d 420 (4th Cir. 1957), Is appropos. In that case the trial
court entered an order requiring the covernment to elect whether it would
proceed under the first or second count of an Indictment. The first count
charged a conspirscy to restrain Interstate commerce under Section 1 of the
Sherman Act. The second count charged a conspiracy to monopollize under Sectlion
2 of the same act. Counsel for the government conceded that the same proof
would be relied on for the establishment of the consplracy alleged In both
counts. The trlal judge, for that reason, was of the opinion that only one
conspiracy was Involved and that he should, on the authority of Braverman v,

Unlited States, 317 U.S. 49, require ons count to be dismissed. The Court of

Appeals held that this was error and reversed.:- Sald the Court of Appeals at

e




&821-422:

The fact that the same evidence was
- relled upon to establish the conspiracies
charged In both counts of the Indictment
doss not msan necessarily that thers was
only one consplracy. . . Even If only one
conspiracy was involved, howsver, this
would not support the action taken by the
District Judge. Braverman's case holds
merely that there may not bs more than one
punishment for a single consplracy, not
that a single conspiracy may not be charged
as » crime In several counts to meet
different Interpretations that might be
placed upon the evidence by the jury. Upon
the government’s evidence . . . the jury
might concelvably conclude that the accused
were gullty of consplracy to restrain trade
by fixing prices but not of conspirascy to
i wmonopollze, or they might conclude that they
were gullty of conspirecy to monopolize but
not to fix prlces or they might con-lude
that they were gullty of conspiracy to do
both, |f the evldence showed that there was
only one conspliracy, the judge would lmpose
only one punishment; but thls Is no reason
for requiring dismissal of one of the counts
In the early stoges of the case . , .
Bit has long been ths approved practice to
cherge, by several counts, tle same offense
as comitted in different ways or by different
means, to such extent as will be necessary
to provide for every possible contingency
In the evidence.'' 27 Am. Jur., p. 683.

* * *

The purpose underlyling the practice
of requiring In proper cases that the
prosecution elect between offenses or counts
Is to prevent prejudice to the accused which
might result from being required to meet a
multiplicity of charges in one trial. It has
no application to a case where the different
DS . counts are merely variations or modifications
of the same charge. . . Here theres could be
no possible prejudice to the eccused in going
to trial under an indictment chargling iIn
separate counts that conduct complained of
constituted violations of separate sections
of the Sherman Act; and to require such an
election was to prejudice the prosecution
In the presentation of Its case and cannot be
upheld as a sound exerclse of discretion.

Likewlse, In the instent case, there can be no possible prejudice to .he
defendant byallcauing the trial to continue on both of the counts In question.
Yo compel an election would not be justified and would put the Sovernment at a
possible disadvantage In not belng able to mset the varlous Interpretations

which may be placed on the evidence by the Jury.

The decisfon In the Marylend State Llicensed Beverage Assocliatlion case

- has been approved and followed by the Second Clrcult In United States v.

oy




DoRnigng, 253 F. 2d 817 (2nd Cir. 1958), where Circult Judge Lumbard sald at
8i9:
Although the proof showed only one
conspiracy, two counts were permissible

to meet the different interpretations
which might be placed on evidence by the

| - Jury.

| See, 2ls0, the Per Curiam decision in williams v. Pnited States, 24k F, 24
i 363 (bth Cir. 1557).

."J - 0T

| ' The Court has indlcated his concern over the case of Mllanovich V.
Ynited States, 365 U.5. 551, Thare the Suprems Court, In a five to four

' decision held that a defendant could not bs convicte? of stealing government
property and for recelving end concealing the saae proparty and that the jury
should have been charged that they cuuld convict of elther but not of both,
Even though four mesbers of Lhe Suprume disseyreod with the majority snd felt
that under the facts of that case the defendant properly could have bsen found
gullty of both offenses charged in the Indictment, nevertheless, there Is
nothing In the opinion of the majority which contradicts the principle that
the same offense may be alleged in separate counts in different ways 3O as to
meet the varylng interpretations which might be placed on the evidence by the
Jury. Indeed, ailowing the case to go to the Jury on two counts under an
instruction of the type required by the Milanovich decision Is Just as
consistent witn the rule as would be sending both counts to the Jury with no
Instruction on the point. Consoquently, nothing In the Mllanovich decision

. l‘qulns that the Government be compelled to clect between Counts | and 3.

)]

Finally, it Is submitted that the defendant has walved his right to
object to the indictment on the ground that Counts | and 3 duplicate sach other.
I.fqn the trial began the defense moved for ¢ismlssal of the Indictment on the
ground, Inter alia, that "Counts | and 3 are a duplication in that the sllega~
tions are ldentical except for different labals.' Subsequently, and before the
motion was heard, the defendant withdrew his moilon to dismlss for the reasson
that he was '‘desirous of having his gullt or Innocence adjudged by a full jury
of 12, For this reason and in view of Rule 12(B)(2) of the Federal Rules of

f’ Criminal Procedure, Title 16, United States Code, the defendant cannot now

v g -
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insist upon compelling the GCovernment to slect even |f the offenses In the

specified counts are duplicative, as to which counse! for the Government doss

mot agres.

Respectfully submitted,

UNMITED STATES OF AMERICA

[ 1] ROBERT C. ZAMPANO
United States Attorney

)] JARES D, Q'CONNOR

Assistant Unlted States Attorney
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: DEZEUANT ' o HRIEF U5 MCTIOKS AT TAS
1 CONCLUSION CF ALl THE EVIDeNCo

;4 After all ovideace is iu, the defunse intends to rewsw its

is ;

' of accu.ttal oa ali comts. In &ddition, & motiou to coxpel

[ Y -

b will be {z2lzc.

i Loncerilny, i wotion of julgacats of acjuittal, the court
alrecd; :ac ueard wost of che defense coatentions end we will,
therciore, Ln tnis brief, attempt to evold the rexe pupatitioca
of tiaose arvguioits,

1. Tia Ganeral Motlon for Judgments of Acgulttal Addressed
To All Reuvaining Courtis.

Jince the court l.zs already indlcated that Lt feals

there is ro si;mificant legsl dilfereacs betuesm the prixags

count and those {nvolving imvoluniary servituds, we will sddrass

ourselves ouly to thz latter., Thers appear to be fowx elamacts

to the crioe proascribed by Titls 1€, Section 1383,

(1) Thers must bs”gexrvituda.” This elesant should

cause little & fficulty hore; although thers Ls
8 counflict in the svidenca conceraing how much

e

work there was snd vho instructed vhan to do 1f,

PR ]

motLo., wade at the eac oY che soverament 'z cass, for judgsents

the Unlfua oLd 3¢ 0 elect puwon; varicus oI 3% st lning coumts

there 18 no question but that the Orvaes "served”
on ths Shacknay farm. :.'-:5'0//4/7-;_ _

i

1

!
|
|
i
|
t
o
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(2) Tbe servitude must bLa "iovclunlarvy',

(3) The defsndant st bave "Lialé" scewmdan o that

“involuatery servitud«”, This comatitvres,

nexrrowiy, the criminal "act” fmvelved. l

i

C
(4) Taere swst hevo besn tha raquizite spsezifia '
crimizal foten:, L, o, "wilfully and kmowlagly™.

It 13 tho sacondt ¢wd third listed alawmats--end il farter ,

$

. !
action Letwesa theu~-whilch care  the wxincivel prodbless 1n 2013
b r ol . ‘

cesz, Whoye an emloyer #ctudlly chalns & e to Lis wok Leren

f
cr {n some other way faprces asrutd phyelcsl vaetza’nt i bRl

the "boldiag’” s clexr ecd the “isvolustrr;” vetoes of the sxriics

% . 17 L X [

s2elly loferyed, Woere, howsoer, the oo ' 2llesad Lk Tpeycha-

logleel” &2 15 the cage bers, the "ories’ Bwigemg 3 nLoviibly

azizphour thing. The estsbliebing =f the "trrrlwiay’ copect
of the sarvicuds thrwws he couxt z{x;d Jay Proalaug dnte ol
moraszs of “will" and "wvollvion"ew samwetlicyg  hich Se batadTed
phllosophers sinmce time e an. Alcrousk thae defavsn cuaradla

that the ca3z law {peoniye) indicares thes in gype Sicsaklnaed,

thigats may sufclue to estzbiish 2 "holdlag ve faselacissy ;

earvicude' wader 13 U, 5. C. 1516 (1531}, ewsh sue=irwts 2eald

petheps mors pioperly be tersed "welonrasy” la g pesorsl wape

of thal term, It ix zipgniflcsint herw that Zie Nohiy Sl dallses

the Fuderrl crxime of extorticn #s "the c?b’ia,m.;;g sf praanty foawm

jc_zwt:hn, sith hia gomsemte, {nduced by wivagzful usa ol ertenl

or throetamed foxcs..." 1§ 4. 5, €. 1S%), Furihor, thes "sue
f;num teads to bisck Gowa to the yalzed eyadriw aand fiace

| grisace tym of proofe—conpivaded by alisgad "ellowmdle Lxeords™
land the raprating of allagsd thrwats by i weskent kind of

”?tufam. Sugh a eharges s a peve taadsmy to redics tha




JACONS
JATORS
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usually exacting evidentlary requiremeats whiich characteriss tha

crirdnzl iaw to the rankest kind of speculatiocnjin: just such

" wary of wiet kind of case it lets "go to the juxry” .

;
a aituation, it is subaditted, the trisl ccurt should be np-cull.y

i

l

Since the .rsidence lL2s buon discussed at sose langzth both i:hJ

a prior brief{ and in arpumsnt, w2 will focus ocur attentica ea

. A
le ;al sivniiicance in the context ol the crivs bare charged, pest

law, It {8 owr vicw of this oftense thet & tlreat, to bave eny

be (e widch entafls the loss of frecedoc or Lxposition of re-

sraint in sowe vay. Concelsadly thera is no cese law spoctfbull;i,

o hoiding; {ndeed, loos: lanuage in scx2 of tha cases would |

eppear Lo lndvicate tiiere 18 no limiteticom ou the kindz of th':uti

+
whocit could recult In erloliel Llaovslaty., Beraal vs, United ]

States, 241, Fed. 335 (5 cxr; 1917). Such 2 bolding,howaver,
i7 taren literally would expose to crirdnal sanction all thosae
whio usad the threat ol cconozlc steps 2uch as & "blickball” or
& " lockout' to hold people in their ewploy; such threats =Ry not
be "nlce" iu the incdividual c ase} but surely Congross did mot
{atend to dra; them into vriminal jeoperdy umdar this statute

passac pursuant to and in ixplerxmtation of the Thirteenth

. Axzndvent. |

Furtiier, &n inspection of the meager case lzw in this arss :ad:

" voals no case of a convictica whare the threats Lad pot beea eof ﬁ

is

& JacoBs

STTOANEYS 4 Law
187 Culerm RTREEY
NEW nAvi® (ONN

!

¢ complaining witness with reporting har to the immdgratisa

| in five years irprisomment. In [njtad States ve, Inealls, 73 7.

I

neture dirocted at putting tha sexvitor under phkysicsal restraixt.

In the Bernal case, supra, the defendant had threateusd the

authorities which would have resulted, sccording to ths ascused,

Swp.76 (S. D. Cal. 1947) a prosecution brought under 8 relsted

1

S = eg

but different statuts, 18 U, 5, C, 443, ths sceused had W-‘




; key factor was the threat of crimingl prosscutior.

" Unfted States, 12 P. 2d 253 ( 5 Cir. 1526), the servitors

1

t

i

s,

ACGHS )

1ACCBS

JACOAS

" aJacoss

ATTLNNEYS 47 Law

BT (i ACH [ M I¥ A4

|

)

NEw HAVEN COMN '
i

' Re-.-nolds',

natur. , i.

- the perdon;

the slzve wich being sent to jail on an adultery charge unless

she remziu=d in her .service. i

o Uplted sStates vs, Clewment, 171 Fed. 974 ( S. C. 1909), the _‘

In Devis vs,

"wers

kept under surveillanca, and ramsined against their will bocause ' |

-

The Ceor;la statute struck down as repu_nant to the Thirtesuth bximnid

of their fear of physical puiisiwnt end criminal prosewsution,”

went in Jaylox ys., Uafted states, 315 U, 5. 28 (1942) applied

o loyment
Ia both Undrad

5, 207 (1505) &ad Uglted Statas ys, '

criminal sunction to those who foiled to disclerge
contrgcts Jouadad uwou advaacement oF loans,

Sgates vs, Clvatt, 197 U,

225 U, >, 133 (1915), the threats appear te have

Finally in Plexno vs.

146 P, 26 84 (5 Cir. 1944), thera wa2s a combination

centered on &rrest and impricoument,

United states,

of actual physical violunce and threats of a seriour physical

e. the brandishing of a pistol. ; }

It ca, bLe that the court &1s0 views the statute a8 requiring

pProof ol sowe tireat or threats joinz to an actual restraint ova

tise oral ruling od the ecerllier potion seszod (o be
couclied in that lanyguaga, If that is so, tha defandsnt will oalj
briefly statc aysiu its contentiocn that the thresat to return
pco;}le to the place they coee from (not prison) coss not isposs

a prospective' "reatraint" significant eaough to qualify it as an ~

act made criminal by 18 U. S. C., 1584 or 1581. Virtually all

threats, be they ecounomic, social or otherwiss, eoatain goms

f

element of restraint in the scase of a restrictiocn em complsete i
freedox of the individusl; to qualify as a "holding” under the l

section here in question, however, the restraint threateacd M#d

be of sowe real sevaerity-- a factorx not here present. } ,
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A closely related provlem which the defense did no" -ress
!

[
& cubfizall, at iz clese or ne sovernuent's case in chiaz

{ovoived thu: Lute=raction 37 L. alleged turcats constituting the

"Moidiu_ =i tee elle_ed fcar crecatsd whici: rosaltzd in the

“savoluacary 2ervituce’. Gur uaderstanding oo ta2 court's ruling

: [}
@t Che ZaTes "W . 100 WGE 248 wWa3 that the court felt that such mn

alla_ed turcat “could have res.ltac Li such an intolerebls choice

as to eifuctiver, dmetoo, the will ol or. Oros. It ie submitted
)

tNet a0, o staudard Lo far <9oo subjuctiva aal leavcs a criafassl

defenuatt i che serey ©F Che 050 uareasoaatle parancid fears

of ti- victi ;b2 ©2SL st ov, LO 3008 cATeat 3w ilgdel, &n ‘
ob} c.:v2 Dduc.
T.o oof ¥ caee 22w i this drer wot.c Ly:lcate trat

3t €20 Li0 NS BEver L= raiscd in pecaa- s and/ox

There i3 sowe uidsnce in

{rvol itary o llo i eTos2cLatlons,. ‘
Fsel rolats . el lu.owver, The 5ovurn:£~z's cas3 18 buile |
0 81 ?ule o .s1. y cuwe accusad follovad 2y 2u allagad
. !
Cieaiiont b Ll el il victim--cthereby csusing tae "{nvolun«
tE-;  LeTViC Mol Buse nal the “roactiondifollcv raasonably frcm’
. i
et Veoedas L oopdix te svecte eririaal Liabilit;: Musl we noti
uee t0LCT .. o0 o oJblo tine test to cetermine tiis reasorablae ;
ness oo ..t "roaition O .

SN . r .
cro.. .0 @ry

bem

~1tion and ascault aimilarly resi on

g2 alle_c! "action” in the fon: of a threat end a required

"rezccion’ of fear. Speakia ol the Federl enti-racketsering

aul -xtos ioa statdte, 13 U, 3, C. 1951, Wharton ysys, "The
threst cust also be such as would grdinarlly create alarm”.

(Ephasis sdded). 3 wharton, Criminal Law and Procedure (1957 od.)

795, 1In tiékin5 off the haceasary alements of that crime, the h

1 et sl Ynaa amaia

" Ye Fasw wan ~vastad {n tha wictin'a




; | F
i; ‘ -6- |
\ . }
ii-ind. 4 such fesy wgs a zsasousbls ope, amd if the cefeadsnte ; |

:' by making use of that fear extorted monsy or prupgrty, ths !'
|

E; foundation for gullt is ¢stqblished." Callsgsn vs, Unitod Sgetes,

] 233 7. 24 171, 175 (8 Cir. 1935), sart, dea. 350 U, 8. 842,

' The raquizemont in 2sssult cases 1s gicilar; the rospoase

‘ of fsar xmust bo reasonibly attuned to the act allcgedly consti- '

! (Emphasie edded). l‘ &
|
5

L .
! tuting the sssault. The leading case io thfs regard is Stets vs..
x o

Iooxan, 237 N. €. 197, 74 3. 2, 2d 532 (1953). Tbhaze, the

? , |
! comlaining witaess,s ;oumg girl, vas walking on a road vhon the :
|

' defesdant passad, slowly, 4ia his cer. She testifled that he

kept watching her and " he had his head out of thas window lsaring f

" : I
. at me a curieug look.” A short time lster, whils crossing & field,
i

-
'
I

' the girl heard the motor of a car stop om the road--following
|

. wnich tine sha saw the accusad striding tovard hes ecvoss tha )
. ‘ '
field. She became terrified end ran., The Sipreoa Court of North

© !

Carolina, reversing & gullty verdict, said, ‘
.: : " Tha display of Hrce or menecc of violeoce }
must b2 3uch a3 to causce the reasonabls appre- ;
B heusion of impediste bodily hswa,.." |

;? - | l

I
' : " ..that she was frizhtonzd {s unjeestonadls,
prxshatxfextxatnaextexinzulfiztenzy but that
' ‘  gact alone is insuffici{ent to comstitute am aasault
) 4n the abscnce of & mernzca of violesce pf menh |
! gharacter uader ths circurstancas, A3 ¥13 calquletad
to put a person of ordiniry Firmmass in feoy i
. te injuxy and causde such person to reizaia
L ‘from doing an act hs would otherwise have doma,
or to do swsething he would act bave done exept
for the offer or threat of violence,” (Bephasis

added).

1AC Ju5
JACORS
JACCHBS
& JACOSS
ATTORNETYS AT LAW
187 CnulCn StBSEY
REW NAVERN, COnM




JACOBS
JACONS
JACOBS
& JACOSS
ATTORNEYS AT LAW
107 CmuACK BraseY
MEIW MAVEN CONS,

' gathar ridiculous throets here allegad 50 as to yesult in the

" here allaged to have besn zade; the alleged subjactive reactiocn

e m . gpree RN UL e SR

r‘.:‘—_

'T'jokinzly" told he was going to “build a box" for kim cx bzve

It &s subitted thet no reasonable mgn=-20r ¥Ry Fee-fm=
sblae Mexican ianijrant worker--should have baer so tarrifiad by t#‘
| !
overvheluing of bis "will” and in “{nvoluntary” servituds. S8uch

& Tespouse wis coupletaly unreasonable in light of the thrests

of this man cannot expose the asccused to cripinal peralties-~znd

the jury shoald not bs allowad thie opportunity to be unduly

impressad by that resction. : f

11 Tuers is a Cosplate Faflure of Proof Oa Counts |
Six Through Niuns.

Coun.s S5ix through Kine of tha iﬁdictmen: conC era

the four youngast Oras Childrem, Harii Tberaca,Sergia, Faxia
Virginia and Luz Mcria., The two saallest glrls 41¢ uot testify

t all and there was po evidance that they, individually, hsard
and understood any allssed threats by ths accused--m.. that
they becawme frightsnmed in &ny wy--aoT thet thnir "will” s
overcome --nor. that their facther, becauss of his fear, bald theom
there. Ssrgio acd Maria Theress, while they tasciflied, ¢i4 es
£411 the vitel gaps {n the couwts rthtxng. to t:héa. Szxpie

testified about ons instance wvhen, allagedly, the dsfeandaat
L

hiw seat back to Moxico--aad told the couxt bha wvas eewestayily
frighteaed. FEe sald nothi;xz, bowsver, of wasging ts lacve sad
beving kad his "will" overvhelned--nor did bs ox his father
tootify that he was kept ca the farm becsuse of the forhex's
fearx. lhru Theresa di{d net evep testify as to eny alleged
threats mrhud by her--wuch less cucmm the effect oy
such threats bhad.




-8~
The defense respectfully subwits that there ig absolutely pe
evidance goncerning the second and third necessary slenents
(lavoluntariness” and a "holding") of the offense for eowmts
i j six, eicht end nins--and no evidence of the “sqvolimtsry” sstuze i
of Sar:éio's "sarvitude", and whether or mot, if lavoluntaxy, it |
| was causad by the lone “threat” Sergio heaxrd. This is aa

{ndictmont charging the dafendant with Lae coaxiseion of nine -

distinct and seperata crimss, saven of which remain as of this l

writing. He 1z posaibly subject to seven sepirata end cusvlativel

punalriecs zot thoss allezad offensvs, It would reex shockimg thaX
-t

a defendant's exposurs might dzpand gon the attitude towerd

:e

birth control on tke part of the prina ‘victim",
The court has indicated its feelinr that the foux couxmts

in quustlor. sre suffi.cimt to «o to the jury because "the will

| of the fatber is ..he will of tha child". The deflense respest~
:ll fully submits that to predicace eriminal respoasibility Haa
il such a fzctazl cx lognl_presu::ption {s to violate every teoat
of the cririnal law which, for zood reasom, places s strist
i burden of proof on the pro:.wcution. The «ffect of such a ruling,
it would secew, is to mkc s oan guilty of many erimes, »y "
il merely if proven gullty of ome; such a result should mot h

: alloved.
1 It appesrdd to the defense that the couxt was uun; Juiisisl
potice of the fact that, in ghis particulagy Saxily, the”™will of
.th. fatber was the will ef ths younger ehildren.” It is wrpad
that the court rescusider that rulimg. Although thare {3
hard and fast rule ecnserming the types of faets that & so:at

JACOBS
JAcOes

Jacoes may motice judisislly, the genexal rule is that a ceuxt mey netishp

8 Jacoss .
\
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"(1) Matters which ere actually so notoriear
) to all that the production of evidence would be
'nnecessary;

|

f (2) Mercers which the judiciasl fumctiom suppodes

' the judge to be acquainted witi., in Lheary at I

: least;

| R

(3) Sundry metters not faciuded ia either ef !

} toose peads: they ere subject for ths moet pewt |

. to thé comsideration ths~ though they awa

| neither actually us.uricis uor bound to be

| Judicially known, yeo they would be capsble of

| such instent anu ungua:, ionabile :deneoricasiog,

| 1f desired, that no party would think of

f loposing a falsity un the tribuBal in the feea :
of an intelll eat adversavy.” i

-~

9 Wigmore, Zvidence, pyg. j47.§, Sestica 257 .

!
|
, By no conceivable s:.re:ur,im,‘ of ite judicial notice duckrine l
!
can i. be estanded to encoupass facts like the ones here iw i
issae~-thwat tdw will of Lui " z9s, 37, wvas the will of his

four youngest children. Judicial notice is to ta involved co
7 -

!
|
 in '100%" sltustions--not in S0~30 aituations aor sven in thoss |
- ahore the likelihcod of a vercain truth is G0-10. l
It 46 tha dcfundani's pwsition that the Couxt, «arlier, wm:s !
, legically inconsistent ﬁlen- it dimsissed the two counts soms3 s
~ “HII. Jros whils it let stand coumt3 six through nine. Ths
rocogni ‘ion by the court that Mras, Jros guyL ds deenod, ag an
i! adult, to have a "will” of her ovu would secm to peeossiraty 4
‘ judgoeut of acquittal ou the childreni' aounts. For if their
mothor 14 deoced to have & will of h r own--ead if s.8 exy Wil
heve stayed for rcasons othsr than coerciom by the defemdsnt,
wight not the children hava steyed becaure their mathex Misd £8

on the farm? Surely, in todsy's world, it {s far fres & rowily

JACOBS

ook ws | to bes motherpask up the children And take thes off te ""W"

& JACOBS

ATTORNLTS a7 Lam or someplace else-lsaving fathar to enssuisve his from will eves
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e

espty bouse. If anything, the statistical irncidzece would

prodatly favor the propositiem that £t is tho pether vhoos will

. goweras the minor chi{ldren. PYurther, .t:ha court's boldiag on

| the last four ccunts desms to ruls out the possibility of a mide !

| twsntieth ecentury Hugklebarry Fimn--suraly a iad SOwBIntaTy Oa

ouxr jaded society.

It 1# coutendad that the facts put befors this cowrt and jury
are couplstely insufficient on counts aix through aive. Thaye 18
o evidenca--and there 1s no basis for noticing judicially the
crucial slemants of chose forr felay charges. The defente mOves

" that the court raconsider its earlisz ruling and erter juipsamts |
i

" of acquittal cn counts alx, seven, aight 2ad nime.

I11 Counts Five Through Uina Represent Ixproper
— Pragmentaticn of A 3ingle Lllsged Cxime.

In tha iastant caze, the {andictoeat charges the dafondazut with
comnaissicn of nlue sepurate crimez--lesving hirm q,wa. to saxzlative
- punishoent on 2ll counts. 3even of thods counts y&wmin emd,
. after the govertwsnt elacts betwoen ¢counts cne eud tin‘ec, thare
' will be tix, [he dafense coatends that thsss six igveluatsry
| servitude coumits rspresaat al;ly coa, Oor at tha mo3t, two,
possible crimes. | | ' ' 1
| We have heard in evidence aSput cas sat 07 "ecprs” en ths pert rl

| the dafendsat. With the excoption of cue alleged throat testified

to by Meria Eleona, Luis Oros, Sr. tostified tn ell ef the alleged

ii
| "erixinal acte”. Some of thsa, to be sure, s¥o slleged te kave

taken place in the presasce of osther mecbers of tho f53rily-—-duk

IACO8S l

there 13 no cvidance of separsts scts by the dafendant ethsxr thta
M cons ;f those allegedly dixeeted at luds, 8x. Ome pecsidle emeptica is

& JACOBS .
aromes ' 2® || two allaged threuts testified to by Meris Klena--cue oensewaning

NIW navER, CONN h }

PO




' ell-
beinz sen: back to liexice {f anyone got sick and the othser
”eoncetninglthn sama fateif anyocne "was seén off the fara'.
:iCounscl's notas do mo:t indicate whether or not these threats
_sllegedly wcre cads in the presence of Mr. Oxogz=-but counoql's
' best recollection i- that they ware. At any rate, oaly count
! five could b affecteod 1f {in fact those threats constitute
: Qcparato actt OT transaction:.' Counts six through nine are
supported (1f at all) only by the saxe evidence directed at
" proving count thrce., The same act or set of actc cammot

' copstitiste multiple crimas uader this statute.

In Bell vs. "nited States, 345 U. 5. §1 (1955), the defendant

" ped been coavictad of twd counts of violatioa of the Marn Act;
be lLad baen iven consecutive sentences On the twvo counts. The
two comnts 8rote fram'thé treusportation 1n intefktcte cocmezce

' of two woiem, both Jor the i{llezsl purposs, in cue cax on the
za e trip. The spreaw Court held that the one transportatien,

with wo weael, resuited in oaly ons crima rether than two. The

' Court said:

¥ hen Congress has the will it has not
difficulty in expressing jt--whea it has ths will
that ig, of defining what it desiras to mcka the
unit of prosecution,and, more particularly, to
make each stick in a faggot & single crizinal wit,
when Conzrass leaves to the Judiciary the task of

foputing to Congross an undeclared will, the
swbiguity should de resolved in favor of lenity.”.

wdriirk

“ 4¢ Coangress coes not fix tha punishaent

d for a fedaral offense clearly and without sxbi~
- guity, doubt will be resolved against trning &
: single transactiom {nto multiple offenses, vhen
" aries ! we bave no more to go oo than the present €ase
1Ac08s : furnishes.”

JACOPRS "
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i
‘

iace Boll, ‘m & wmwiaozous eiturtisa, ke Comwe in Jadaey we.

Pruited Sxéigga, LB 9. 3, L6S (1338), baed te thr =2iris of crat

earifay dwinion., Lo jgr‘ﬁ!s-;f the sacuss) had shot tes fecdaral

officers vith one Hesi frow & étitgun sud 5ad besa coacigred of

i

1
i
|
'

. ' - !
LWo ewparile criunss on (1w basts of cial singls act. Iha Sspraee

Court Tevaraud the doubla eosriction.
Y Morsover, au faterpreiatlon LRE' Chers exe

88 wmary ssvaulis ammdized a3 there 178 o0 flcers
affec i wuiuid prodice ipcrapmiodd viouirs

Puid shuscts tota Lly Siopropuriion.c: 1o the oact
Of &»tault 2evilc vk 12g0a4l SessuEe L will oftem
b tha c2s3 that ths ouart of of“lewrs wficctor
wWill Lave 11t%i6 beoeing opoer <hs seviguamszs of
tix crielise)l eos,”

Sparliicg ntoihe rule ol izmity” wpiZ down Lo Beral. e Tonwr

'

"OThis pelioy 9f Imlty mewas thet the Cous

bYely iu:atpr U & eoara: crinioue) sSarusa Se ao

‘,
2.
=
. el

D 0O Mure .-,Lum rouess @9 1o Al Lewgruge 10Sinaed
I Tinyresr cicesr to create gulitipic ofleuses
from 3 elnsle a6y alfesting mwe Loan ouws Fodrral
ofideer, LoUKC348 237 pake _hac seaknt.ag =2lsar. ¥a
this bDolc thyl che mingle dlscinuzrge e@f 4 @l gqan

Dy rthe petiticner (o Uals ~dse svald QRSQDLLTLL aly

LAV

& é.nf.e viviation of Sev. 254,
Tos £5 criled "ruls” soncadadly bas eat Lase cppilsd tr ail
Btatutoxy olfanses, The prindiy engptlor 14 ths matl Cemd
ecaturs, 18 U, S, C, 1341, vhexs the ':mcrxc bave vesd ke

Slxtute 83 Craating 3 Soparats crimingl 72¢%m.upw fov oacS upe of

alls le furtherense of evam o simgle scusaw. (Bt there &f

BALES are Jeparate acts for wach 62fense). Ths 11isgsl
|
tmupar.etun of alieat xueiits {= a siazls eflwmso fex esah

i ,

Mllen trmisparted and wot mh Sepaxeic frwevpostatigu--¢2 the
4

'Fauio ol razhar opeclfis statuimmy paveisise. few i liip Msatiee

£ offsnsas, bowerer. Yaugm #hecille v, Deived Siaias. W) F.

th




Be

2d 735 (9 Zic. 1257); Jmec ve. United ststes, 260 F, 2d 85 (9

Cir, 19°2). This ere¢x 37 rhe law as not wittoat its zoomalies,
Zach cuttin, o 3 wali ba . {oven as part of tha eame transaction)
13 8 svnuraie pffensa whitle tha che“ft‘of more thm one lettsr
Zrov the .@1ls @f the 3ame tome 1. 2 sinéle crize, Ebpeling ve.

625> (1915, Jonusom ve, larzoweraino, B3 7, 2d

MoTEn, 21/ L. .
86 (S Cir. 1637); Smith vs. Jnite- stetes, 211 ¥, 2d 957 (6 Cir.

_—— —

1954). tile, s nored alove, wne caceting of ssveral msil bags
constl: itey usoversl 0i7ensas, the sirlzancous theft of the

same a8 i 2 s:ncic olfenze, kefrr ve, Spaer, LLF, 24 303 (9

—— o

Cir, 1t49). LA pro=iell cas:, the second Circueit h:ld, in

0udo wve. Jns.ze raiae, 170 F, 00 854 (2 Cixr, 194%), that omdax

-—— et c———

the tirticia'  tolea Pro. vty ~ct soparate crime3 were pruperly
rov-ni=-s> - : letive vugisicant Lrposedi-=-Tor ssparate shipoeats”
P . e ,

Citalo e gercle (ljachos track., i the othor hand, the theft of

Touac hotee . “x & 4.z, #t the sazma tiwe, wns only cne crima,
! nradun Ve, 1o Ltates, 170 Fed, 44) ‘8 Clr. 1920); s« s&lso
el Ll loERD I ,
ToSseete wE, ngpEoa, 137 Jowa 1370138 N, U, 473 (1942

—————— 4 o mman o ——r

But, ezoo < Lly since Bell, (.o courte dave buzn lidberal ia

*

holdin. that  Loubt should be resolvad ggeainst turning a single

-3

tanzae oy anio o wzitdple o7 ense.  Floher vi. United States,

291 7, 2¢ 99, 103 4% 7'r, iU..v. .. Rayborm vs. United States,

2 T, 23 36a (0 Civ. t2ui, the Sixth Circulc hold that tha

{
i

sfwultaneous cranxporcatios i interstets cuamsrce of thrve :

mechins guns and a corresponling number of''smpo sots” constituted

. , !
! !

" only & single offeute., A distriet court held, in United States

s ys, Jacak, 196 F. Supp. 152 (V. D, Pa., 1951), thar the "receiving"

JACLC =S
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CTC-URCH s er |

Nta mAYEN (New i
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" pore specific and unsmbiguous” thaa tha Mann Act.

i
| ‘ ol4-
K

. : on
| of ten postal wmoney ordars/tha same day (presusptively in the

‘ same transacticu) censtituted culy a single violatiea of 18 U. 8.

c. 473, ths court noting that the statutory langrage wa3 "po

The !imicical Court of Appeals of ths Distzict of Coluwmdis

" geeently held that where the "problex 18 doubtful”, that doubt

' gust be resolved in favor of tha accuced. There, in Corwier vS.
; (4

" Untted Suares, 137 A, 2d 212 (Ap. D. C. 1657), the court bald the

. catrying of two separate vnliceased pistols at tbe eaxe tine & '

'l single offenuve. Tha Coart of Appeals of Feptuacty, in Commxxwnalth
_,.:;_]:t_t:.'g’,_..',ggg*_};;_r._,_, 350 S. W, 2¢ 467 (Xy. 1961), was fnozdi

- with & defondsne cheryed with 41¢ viclstions of selling wuader- i
welgh: pechages of unealy all of the allajed oZfcases wera dis- !
covered »n ¢ sinzle day by @ spos—chacking stats west inspectioa 1
_tean. Locause thas statute ¢id ool specifically prmidé for l|
If separate wultipla cffcases, thao couxt resolved tle é@t ia E
favor of the cdefomiant., For &n excellsnt discussion of this I
~entire &rea o the law in the coatsxt of the dovble jeopardy, ’
+doudbls puaishoeat aad collzateral astoppel problea;ubich ariss, l

i

' sea the api:i&a of Judze lathan Scbel in Peonrla va, De3isto, |

27 Mise, 2d 217, 214 ¥, Y. 8, 24 &53 (1561p.

It {s conceded that "our erine” does not comsist of 8 |

single act, rather & series of alleged scts. It is paintained,
| however, that only ons 3srics of acts wvas showma--thoss dirested
;{ {mwedistely toward Luis Ores, Str. (vith the pessible ezcepticm,
ﬂ poted sbove, in the testimony eof ¥aris Ehu).v Thas question

i arises whether or mot that oune sariss of asts—~or eimgle
| “tranasctien” in the eoutext of the erirs chargeu=—-is suffisiemt

!

"




h 15«
i ,
" Jazmlly to suppert the sultiplicity of offussse chargel. (he

3 fastus]l beels for theis counts bas bean sztaeiksd sepaxitely). |

;’ It i3 pssdttad chot, undey thaa particular statdts ezt in {

quastiee, thets osa bo suly onas suzeaz-s ¥ot :
Sha dafendant fuvizes 2 coaparises of 3 U, 8. C. 1AL, Tha

"{avolurtery ssrvituda’ statuaie, with Tia Meaw dr. 5 nder? :

was eenfzuity La o latter, Lo ssl thava Yo la eox v@wa., A '

corpac-icoa with 18 U. 8. C, 473, tha relevaumt 2eerite i e ;3;'5-&'

L}

cuse, pWEn, Wu3f lsed (hy oot to the cana senclusisk, &9 1303

t

feapestica of the crimianl s7aiuls o Cagmtay ve. Toited Fagad,

Boptari 2a Leded Sieses sad Leters vs. nined stape, 213
aungt, oo Ter z# defsmimit wal tooz zhle te asgartsla, Tewlv ia
pothing in the 2vailsbls legfslxtiva "L.i.ats*{y 2% vhi fuwGlurray
servicucde 2relutsz Stoh LS et W& T R CRoK ey Wer |
al lowable wly of prosesuziwm Lux a alugle aez' s "rosuwvactt W’
10 chwt sitwatisze, the Suprezs Lot
gocusac pRail texwive ita Lone2ic »f the {eo:d:t. |
ﬁ’. Toe Mozices, _ X . 4
3ioee the [izet prrt of erix Lmief e "gEms fc 2",

the definso pa3 pruopsred ow additice]l wolisis-Ju hyer UEYER 3

Five thcush nins coosclideisd 1xta vswar Thvas) <t wiil 2o

diggudand fr2rg.
Trhe dafonse will valse 12: waticas ia the Tpllimkay owdars

| Tha werica €3 judsesazs of esuitial. Cocmomning the bruad '

s
<

! growds eddroesad to all swumis, camael vill cusding ASsdels

t
q (1n the Lazezests of tiws) t» pratieg for ths yuoesxd l4s claies— |

i l

meoss ! wmless the eant Lsdieates thac it dacives full acgwwut, Ca the
JaLogs !
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motion for saquittal direeted anly at ths last feur coumts,
coumsel desirss to ts hearu fully., The defeusa feals thit it is
of the utmost {rportance to tid'tho indiotwent of theaz "clutier”!
cxines, Thare is 21l toc ruch law arisiag cut of "mmu:m';
Jury vardicts--and such “iasoasistent” varaicts tze 2ll too
oftea the product of tha kil;sd of prolifariting pleading horg
indulged in by the goverument., Ths possibility ef an impxcpar
"coqrmi_s‘" by a jary 4s ziways & distizct possidility anav h
wbcz; t-hcy have been fully and corzactly charzud by tha coures
and the dofaase fesls strongly thet mll lusuffifciszr acd/ex
ixproperly fragormted couats should gs cut befurs the 2339 gros
to ths juxy.

1f ths defense 13 turned dowa cn ths notion Loy judgrests
on tha lgat fouxr commts, 1t will pass o tb the motion to ewpel

tha governoont to e¢lect amvng count thrgeo end &1l of tha )
childrens' coimte and thaa to the motica to consovlideta gc;:-zto,'
in thst order, BPoth o7tious ara propsr prudedurally. “

We conceds that where the tmits of prosecutism stotac in s

indictoant are fxproper, the indiciment 1s spea t2 previvial

attack. Upited States va, Personal Finencz C2,, 174 F, Suogg, 57%

(S. D. N. Y. 1959). BHare, Lovever, tha izropar natuve af ths
unites of prosacution cculd not becoms knwwa to the dafcole wasd)
the govermoant's evidence was in Both of ths ootiens which borrs
row bexa mide ars proper oxaes,

The wotion to elect ismyecifically approvad for this wary

puxposs by Justice Clark, spesking fer thrse other mmdsrs ef !3:{

couxt, disseating {a W longyizh vs, United Ststor, 385 U. §. 381

.

4




A 17~
(1961}. Thoare 19 nothing io the msjortity cpinion which dis-

approves of hig suzzested procedure; counsel belcw marely had

asked the judge to cherge th- jury thec they ceuld ecmvict cxn
z " oaly oae of tha tws counts--and the Couxt raversed beceuse that

wis not done. If counsel had followed this procedire {nztend,

i H .
! Dimock in Unitud Statds yb, Huches, 165 ¥. Swp. 793, 798 (5. D.

|
|
|
|
: l
the emnct sems 133ua uoulf have been fracad, Also, Judgs |
(
i M. Y. 1961) indfcated that a motion to cou?al slection {s @ ’

I

| proper procedurz) wespca in tho fnstant situstion, citing Hpgrdl
- Y8, Unttsd Staton, 233 Zad, 954 (9 Cir. 121€), cert, den. 242 U,

é b, 648, ‘

.
i
b

i The wmotica teo eoxmsolicute 15 21350 a preper remwdy., It wed |

used, euccesafully, by tbs defansa in Paiversal ©. I, T, Credit

" Corp, ws, Unitad States, 344 U, 5. 213 (1532) and kas specilisall?

been epproved by tvo disztinguishid Distriecs Judges in thie !

clrcuit, Ses Judgs Bryan's opinicn in United Statag va,

_ Gresmbers, 30 ¥, R. D. 1564, 159 (S. D, 4. Y. '$€2) and that of
- Judge Dimock {n Uatted States vs. Huzhas, 195 F, Supp. 799

" (8. D. K. Y. 1551).

i TRE DIF R ET
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T UNITED STATES DISTRICT COWRT
DISTRICT OF COWNECTICUT

. UNITED STATES OF AMERICA
CRININAL NO, 10,638

4 ',;' DAVID JCCHOK SHACKNEY, also known as ;
DAVID 1SAAC SHACKIEY, '

= DAVID 1. SHACKNEY

i MEMORAND M OF LAV -
1 $TATE OF MIND AND THE HEARSAY RULE

1 since the service rendered by the victims In tnls case must be $ihown
to have been Involuntary, tne state of mind of the victims Is an essential
elensent in the case. Where staie of mind 1s material, it way be snown by

out=of-court staieaents and the hearsay rule Is lnapplicable. Mutual Life

insurance Co. v. Hillwon, 45 U.S. 285 (1692); mattox v. News syndicate Co.,

176 F. 2d 897, 303-30k, (2nd Cir. 1943), cert. denled 333 U.5. 858.

-

originally,, the rule was dlscussed in terms of ‘‘res yestae'', see

Travelers Ins. Co. v. mosley, 75 U.S. 337 (1669), but later Ii has become known

1 as an exception Ir aud of ltself. See tutual Life Ins. Co. v. Hillmon, supra.

In the Hllimon case the Court sald at 29>:

A man's state of mind or feelin, can only be manl fested to
1 ‘ ‘ others by countei.ance, attitude, or gesture, or by sounds
or words, spoken or written, The nature of tne fact to be
{. proved is the same, and evidence of its proper toxens Is |
3 equally coapetent to prove It, whather expressed by aspect £

. or conduct, by volce or pen. When the intention to be
proved Is Important only as qualifying an act, its
] connectlon with that act must be shown, in order to warrant

the admission of declarations of the intentlion. But
: whensver the intent Is of ltself a distinct and materjoal

fact in @ chaln of clrcumstances, it mdy be proved by
contemporaneous oral or written declarations of the party.

23
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1 . _ More recent cases, including those In the Secoid Circuit, have

¥ observed the rule that evidence of declarations and statements by the victin of

an offense which requires a showing of state of mind in the victinm are adais-

‘sible to sinow state of nind. Ses, &.4., U.5. v. Kennedy, 291 F. 2d Ls7 2nd

cir. 1961); U.S. v. palmiottl, 254 F. 2d 491, 497 @nd Clr. 1958); U.S. v.

yarlack, 225 F. 2d bb3, 673 (2nd Cir. 1955); Nick v. U.S., 122 F. 2d 040, 671
eI
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@Btn Clr. 1941), cert. denied 314 U S. 687.

Aespectfully submitted,
UNITED STATES OF AMERICA Iy

Y, ROBERT C, ZAMPANG
United States Attorney '

[} JAMES D, O°CCMMOm
JARES D, 0 CONNOR
Assistant nited States Attorney
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MIQOBANDUM COLCERNIEG THE ADXISSIETLITY OF EVIDIICE
OF THE IMPROPER TOUCHIIG BY THE IEFEXDART OF THE
OROS DAUCHTERS

In response to the order of the Court that Counsel for the Governent |
‘h kpowvn in ad_vance 40 the Court end Counsel for the defendent , his inoterntion }
‘to introduce any evidence concerning the i-proper touching of the Oros girls by
the defen.dant, and in viev of the intentiocn of Counsel for the Covernrent to
introduce such evidence in the near future, th.is remorandun 18 respectfully sub-
mitted to show the materiality and propriety of edmitting such evidence.

The Governcent has charped in the indictzent that the defendant beld the
persons pamed therein to & condition of peonsge and/ur to imvoluntary servitude.
Thus, an'essentia.l elerment to be rrcoved 4s the holding acninst their wills

of the puced persons by the defendant. (Bee e.g. Clyatt v. United States, 137

2

}

}

!
U.S. 207, 215-216 (1905); In re: Peorage Cherge, 138 Fed. 686, €87-633 (r.D. j
Fla., 1905). , - 3
The Covernment has slleged further in its P11l of Particulars thot the 5
holding of the named persons against their wills was acccoplished, pot 'Q' phydcal J
force, but by psychological and econcrde iptimidation and cocrcion, including l
threats of deportation, threats of econordc deprivation, threats of bharmssirg |
legal action; and threats of splitting up the fardly unit. 6Huch ccercion, 1f s
proved, is sufficient to support the charges in the i.ndlcﬁmert, cince the 1eans }
of coercion is irmterial if the party is thereby induced to rewmin in the ﬁ
service of another against his villi. (Plerce v. United Etates, 146 r. 248 04, 36.

. i
(5th Cir, 19%%4), certiorari demied 324 U.S. 873; (Berpal v. United States, 241 F,

139, %42 (Sth Cir. 1917), certiorari dented 245 U.S. 672.) 1
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‘ Due to the pature of the charges involved 1t is essential to show, not
cnly that the defendant mde the pamed parties lsbor for him, but that this
service vas rendered against the wvilkof the perscns concerned. Oun that
question 1t 13 certainly relevant and material to show the conditions under
which thcy lived and thetreatment to which they were subjected. In United
States v. Clement, 171 F. 97h, 976 (D.8.C. 1909), the Court stated that, while

it is pot unlawful for any person to use every prouper means of persuasion to
mmmwwmmmmu'@m,atuww
eccxpel such perforwance by force or by inmtimidation. The Court stated further
that vhat constitutes force or iptimication is a question of faect, each case

depending on its cm circumstances, and tiptthe cheracter and eundition of 1life

of the two parties are always to be cousidered in deciding a question of that

pature.

In Peanazes Cases, 123 Fed. 671, 681, (M.D. Ala., 1903), the Court steted

that in considerin; whether the service in o case of thic pature is involuntaery,
the Jury ruct consider the situation of the jarties, the relative inferiority
or inequality betwecn the persors ccntracting to perform the service and the
percon exercising the influence to coapel 1its performarce. A

The Goverment contendg that the trestment to vhich the Oros girls vere
subjected by the defencant 1s most relevent to the quectior of vhether tbeir

service was irvoluntary. Indeed, it is but ancther phase of the conditions

under which they and their foxily vere forced to live ené evidence of thelr

desire to leave the employment of the defendant. The treatment to vhich the
Oroc girls were subjected 1s direct evidence of the desire of this faxdly to
leeve the farm and hence, most pertinent tovthe ucuas' of whether or pot the
service renderedly then was voluntary.
Mcnhhthﬁevidenoeinquestlonmteri&ltoth:quntimofthe
iavoluntariness of the service, but it is also relevant to the sste of mind,
or intent, of the defendant. Even though no specific intent is required for
the offenses in questiom still 1t must be shown that the defendant'’s conduct
in holding these persons in his euploy wes voluxtary and purpoeeful snd not




> *,

engnged in tlnough mistalm or inadvertence or other imnocent reasn, (See, e.g.,

Sinelatr v. United States, 279 U.S. 263, 299 (1925); Ar-our Packinz Co. v. United ‘g
Btates, 209, U.8. 56, 85 (1907). The evidence as to the defendant’s treatmemt '
of the Oros girls in particular, Just as the evidence of his treatment of the
faxily in general, tends to show his attitude and his feelings toward the per- .
scns paned in the indietment. It tends to show his lack of respect for then as
perscns and that he looked upon them more like chettels, to be bhendled and
manipulsted by him &t his will. BSuch evidence is therefore alumissible on the
issue of the state of mind of the defencant.

Coupsel for the defepiant contends thet evidence of the defendant's
{mpoper touching and caressing of the Oros pirls showld mot be admtted
because it is "hiphly prejudicisl end inflamtory.” Counsel for the Covernmont

" does Bot agree that such evidence fs any rove prejudicial then oxy other
evidence of the defendant’s pidlt of the crires vith vhich he hes been cherped.
As for the inflamtory coture of the evidence in question, it is hardly more _ ‘
#0 thap eviderce already in the record. Therc has already bteen testirony to
the effect that the defcepdant ccllected from the Croses an unreascuable and
usurious rate of interect onh poney advenced; thet be prmjided ¢isensed chickens
and molded bread for thea to eat; that be required a{7)scven year old child to
labor long bours&ily for geven daysc a week; and that be @id pot ellow the
Orces children to attend school or church or otherwlse leave the furu except
an purposes of meccssity vhen accompaiod by hm. Surely the evidembe sought
t0 be introduced would see:nto.bc po more inflamatory than thot eviderce., Such
evidence canmot be comsidered ‘m o vacunm and, vhen considered with other
evidence in the case 1s most material to chow the imvoluntariness of the service
and to sbov the state of mind of the defemdant.

likevise, the evidence sought to be imtroduced bere is po more infloun-

tory, if es mich 50, 88 that adidtted in other cases involving sirdlar charges.
It is of gignificance, also, that in thoee casez, o5 in the instant case, the
evidence vne not such as would pormally induce & persou to remain but rethor
to want to lcave. In Bernal v. United States, supra, the Jdefendant wves charged
with holding persons in pecnage. PEven though the charge involved the bolding

- » N N J .
s - K L. . .
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dmwumﬁmhmqmmaeu.meumt,mm
vas adumitted t0 show that tihe defendant had made effourts to obtain the com-
plaining vitness® services as a wostitute prior to the time that sbe had been
required to serve in the capecity of s servant to pay off the alleged
indetrtedness.

In Plerce v. Undted States, supra, the defendant also was charped with

pecnags. There, evidence was admitted to show that the defendant had required
a mrher of girla to prostitute therwelves and engnje in other ects of im-
mrﬂityforthepmsadwingoffm&nagedindebtednesstot}tdefmdmt;

In United States v. Inpalls, T3 F. Bupp. T6 (5.D. Cal. 194T), the
defondants vere charged with enticirg, persunding and incucing another to go
from one place to another with the intent that cuch person be held as a slave.
Bridence wus adrdtted to shov that Jduring 8 long ercss-country trip on which
the complaining vitness accampanied the defendants, the camplaining witness
vas regquired either to gleep at night in the car parked oo & public street or
to slecp on the floor of her mistress' botel rocm.

M@mt some of the ceses which show the kind of eviderce ad-
miggible in cases of thds mature.

Fioally, the Govermaent contends that the previous hearing of the Court
ecnicerning the original Bill of Porticulars has po bearing on the question bere
involved. At that heariny the issue was whether or not ansllegantion in the
B1)1 of Particulars concerming thé rolesting and touching of the Oros girls
vas respoosive to the Court order for s bill of particulars. Here the question
is vhether or pot evidencoof such touching 15 adminsidblo to show the state of
mind of the Oros farily and/or the ctate of mind of the defendant, both of

which arc material to this case.

Bespectfully submitted,
y ' o ' UNITED STATES OF AMERICA ~
BY BOLERT C. ZAMPAIO

BOEIET €. ZALALO
United Btates Attoroey

. 2 . 0"CIMOR
4 . O7CGLGR o
: ' Assistant United States Attorney
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’ u/um STATES DISTRICT COURT

K./ BISTRICT OF CORNECTICUT

UNITED STATES OF AMERICA

CRIMINAL wO, 10,698

v.

DAVID 1CCHOK SHACKNEY, also known :
@s DAVID ISAAC SHACKKNEY,
DAVID 1. SHACKNEY '

MEMORANDUM OF LAW = ADMISSIBILITY OF PRIOR CONSISTENT LETTERS
OF OROS AND ADMISSIBILITY OF REMAINING PORTION OF LETTER OF
WHICH DEFENDANT'S EXHIBIT 4O 1S A PART

. Admissibility of Prior Conslistent Letters.

The general rule is that prlor' couslstent statements by witnesses
are not admissible to bolster his testimony even though nis crediblilicvy nas
been attacked on the ground of prior Jnconsistent statements. Wigmore on
Evidence, Vol. 1V, Sec. 1120, pp. 197-202; hcCormick on Evidence (1954), Chep.
5, Sec. 43. However, where, at the time of making the nrior consistent
statement the witness had no '"motive to fabricate'', sucn statement Is adwissible
for the purpose of refuting the implications arising from the fncouslistent
statements Introduced by the opposition. See, €.5. Lindsay v. U.S., 237 F. 2d

893 (3un Cir. 1956); U.S. v. Sherman, 171 F. 2d 619, 621-622 @nd Cir. 1348).

The 'wotlve to fabricate'’ must be more than a mere contentlon or a mere

possibliity that the witness might have been motivated by an impeaching clrcum=
stance walch may or may not have been shown to exist at the time of the trial. )
YS. v. Grunewald, 233 F. 2d 556, 566 @nd Cir. 1956), reversed on other
grounds 353 U.S. 391 (1957).

in the ggnmld case several persons were belng prosecuted for
consplrecy to defraud the government and ons of the co~conspirators, who nad )

turned state's evidence, ednitted, during his cross-exanination, tnat he had

rooo.

pleaded guilty to an indictment for consplracy and that at the time of his

testimony he was swalting sentencing., On redirect, the government was allowed

!
|

2

to show that prior to the Indictment the witness had visited his attorney and
had glven the attorney & statement consisteat with his present testimony. At

the same time the witness had requested the attorney to communicate the state

e : ‘

ment hypothetically to the United States Attorney. 5 é -/ o w-?
{ T e .|
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On appesl counsel for the defendants urged that adamission of the
prior consistent statement was error since the witness® act In giving It was
#0 mOre than an sttewpt to make & bargain with the government and his motive
to faisify was no less operative at that time than at the time of the trial.
In rejecting tnls argument, the Court of Appeals for tive Second Clrcult sald,
at 5606: -

(T)his Is mere contentlon, appropriate enough In susmation

to the jury, but insufficlent to form tne basis for the

rejoction of the testimony as a matter of law. Otherwise,

it would never be proper to rehabliitate a witness by proof

of prior consistent statements In cases where numerous

Ispeaching clrcumstances were shown to exlist at the time

of the trial but where there may be found 8 theoretical

possibility that tne witness might nave been motlvated by

one of then at the time of making the prior consistent

statement. It Is well established law in this clrcult

that In such cases the prior consistent statements may be
recelved, (Citations.)

* . * *

The principle Involved Is that where tne clrcumstances are

such as to leave it reasonably possible for tne jury to say that
the prior consistent statements dlid In fact antedate the

mot {ve disclosed on the cross-exanmination, the court should

not exclude them,

in the Instant case counsel for the defense has not established any
sotive on-tne part of Oros to fabricate a story at the times the letters In
question were written by him., The possivle Inferences from the cross=-
examination that Oros was seecking a 'way out' of inls contract after finding
out that the defendant would not bring Oros' son to thls couniry are pure
conjecture since, on the stand, Oros denled that he ever knew prior to writing
the letters that ths defendsnt was not bringing his son to this country,
Likewise, any possible Inferences from the evlidence sdduced on cross~examinatlon
to the effect that Oros sought legal sdvice after leaving the farm Is Irrel-
cvﬁnt to show & motive at the time when the letters were written, and any
sotive to fabricate, based upon such evidence would be only & '‘theoretical
possibility’, as stated by the Court In the Grunewald cass.

Thers s support for the admission of the letters In question In
other authorities which spesk In terms of an exception to zhovgmnl rule
where the cross-examingtion a3 to prior Inconsistent statements Is accompan!ed
by, or lnterpretable as, & charye of & plen or contrivance to give false
testimony. See, @.g., Y. $. v. Keller, W45 F. Supp. 632 (0. N.J. 1956);
Wigmore on Evidence, Wol. IV, Sec. 1129; McCormeck on Evidence (1954), Chap. 5,




ouninstlon, sought to establish that a witness for Lhe government had

contrived his testimony after the witness was charged with a fedaral violation,

SN Lo cutitiad., b
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Soc. 43. In the Kaller case the Court held that where the defense, on cross-
8 statement consistent with his testimony In chlef wnlch was gliven prior to l

the time he was s0 charged, was admissible on the Issue of tine witness®

credibllity. As has alresdy been shown relastive to the 'wmotive to fabricate"

S WP SERPREY T

v discussion above, In the Instant case there was no such contrivance or plan

3

1 shown to exist at tne time Oros wrote the letters In question, Q
Aslde from the above-mentloned grounds, tnere Is another upon which

jr . the Jetiers coprising defendent's Exhibits 29, 30 and 31 For ldentification F

should be admitted into evidence. The defense has ''opened up' the Inquiry as }

to these letters. (Cohen v. U.S., 157 Fed. o5} (2nd Cir. 1907), Is & case In

point. There the court sald at bsu:

in the teath polint (of error) It is claimed that tne court
erred In recelviny In evidence a statement of occurrences
slgned by & witness for the prosecution . . . Of course,
this statenent was not admissivle for tne purpose of
bolstering up the witness® testicony. (It was not offered
for such purpose, Leavitt had testified for tne govern-
ment, and on cross-exalnation was asked by defendant's'
counsel whether he had slyned a statement for the
prosecution and been pald & check when he did so. The
. prosecutlon then offered the statement In evidence, and
. It was recelved. It thus appears that the defendant's
counsel opened up the Inquiry concerning tnils statement.
Maving done so, we tilnk It was not prejudicial error for
the court to admit the statement In evidence.

B in the Instant case the defendant’s counsel has questionad tne

witness, Oros, concerning the three above-centioned letters., Consequencly, he

too has opened the Inquiry thereto and the government should be allowed to ‘

introduce thea,

) 11, Admissibliity of Remalning Portion of tetter of Which Defendant’s Exhiblt
.4 L0 is a Pert. i

There is axple authority for the proposition that where a portion of
8 statement or writing has besn Introduced Into evidence by the defense for

purposes of Impesching the witness, the opposition msy, on redirect examination,

- Introduce the remsinder of the statement for purposes of glving to the jury }
&4
?i"., the full circumstances in which to consider the witness® credibliity. grobelny

2, v. Cowan, 15) F. 2d 810 (2nd Cir. J945); U.S. v. Welnbpen, 121 F. 24 826 (2nd |
'f'.-‘_': Clr. 194]1); Powers v, U.S., 294 Fed. 512 (5th Cir, 1923); mcCall v. Pittsburgh, i

R . -—s
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rtiers & joghen . Co., 168 F. Supp. 665 (W.D. Pa. 1958). The only .
requlremeat seems to be that the remslning part be explanstory of the part '
already adaltted and relevant to the subject matter about wnich the witness has

been cross-examined, McCall v. Plttsburgh, Chartlers & Youghlogheny Ry. Co.,
supra. Such evidence Is admlissible for the purpose of alding tne jury in a 4 ’

2 A

proplrumuundlng of what slready has been recslved so that & false lspression

will not be obtalned by viewing only a portion of the writing out of context.

y.$. v. Welnboen, supra, Vause v. U.S., 53 F. 2d 346 (2nd Cir. 1931). -
" the portion of tne letter In questlon concerns subject matters as to

which the witness was questioned on cross-examlnation, namely, debts owed by

Oros In Mexlico and the payment of the notes. Furthermore, the portlons‘ of the

letter whicnh were Introduced as defendant's Exnlbit 40 relate to matters as to

which the remalning portion is necessary to glve t;o Jury tne corplete plcture.

The paragraph lmmediately preceding the omltted portion dealt with Oros® state

of well=belng; so does tne first paragraph of the omitted portion. Tne last

pafagup.h of the omlitted portion dgals with clrmunm—whlch led Oros to

beljeve that the defeadant would surprise him. Tne succeeding paragraphs

fvhich were introduced by defendant's counsel) explains why Oros had such & R

\ R L
belief. -

surely these are closely related portlons of ths same letter and are N

sxplanatory of tie parts already in evidence., As such, they are admlsslible

by the government.

Respectfully submitted, ey

]
UNITED STATES OF AMERICA o
Y ROBERT C, ZAMPANO e

United States Attorney

) JAMES D, 0'CO¥NOR -
, SAMES O, 0 COwNOR I
Asslstant United States Attorney
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~ Tl WNITED STATES DISTRICT COURT

PISTRICT OF CONMECTICUT

UNITED STATES OF AMERICA
CRIMINAL MO, 10,638

v.

DAVID ICCHOX SHACKNEY, a/k/a N
DAVID ISAAC SHACKNEY, a/k/a
DAVID ., SHACKNEY

GCOVERNMENT'S ANSWER TO DEFENDANT'S MOTION
FOR JUDGMENT OF ACQUITTAL UMDER RULE 25{a)

In the Instant case the defendant, during the Government's case In
chief, has Introduced some sixty (60) exhiblts. It is the Government's
content lon that by offeriny evidence on his own behalf he has walved his right
to a Motion for Judgment of Acquittal under Rule 29(a) of tne ngcral Rules of
Criminal Procedure at the conclusion of the Government's case.

Ladrey, et als v. United States, 155 F. 2d ki7

In considering a motion for judgment of acquittal the role of the
Court is a limited one. The Second Circult has established the rule that the
standard of evidence necessary to send the case to the jury Is the same In both
clvil and criminal cases, .that glven evidence from which a reasonable person
might conclude that the charge in the Indictment has been proved, the Court
should look no further and that the only difference between & civil action and

s criminal prosecution Is in the Instruction that sust be glven to the jury

that they must be convinced beyond a reasonable doubt. See U.S. v. Maslello,

235 F. 24 279 (2nd Cir., 1956), cert. denled 352 U.S. 882; U.S. v. Castro, 228

F. 2d 807 @nd Cir., 1956), cert, denied 351 U.S. 940; U.S. v. Costello, 221
F. 2d 668 (2nd Cir., 1955), affirmed 350 U.S. 359; U.S. v. sMn;n. 170 F. 2d
619 (2nd Cir., 1948); U.S. v. Andolschek, 142 F. 2d 503 @nd Cir., 19%4); U.S.
v. [olnbo.rg, 140 F. 2d 592 (2nd Cir., 1944). In stating the do<trine the Court

of Appeals for the Second Clrcult stated in U.S. v. Castro, supra, at 807-808:

“The principal error charged on this appeal Is that the
credibl ity of the witnesses for the prosecution was 30
impalred upon the trial, that no reasonable jury could
have boen satisflied beyond a reasonable doubt of the
accuseds’ gullt. This assumes that in a criminsl
prosecut jon the judgs may not submit the case to the
) Jury unless he Is himself satisfied, not only that
., there Is testimony from which the accused's gullt may —— —————
' : VT NS -
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be inferred, but also that reasonable persons might be so
satisfled beyond a ressonable doubt. This theory Is based ..
uwpon the postulate that the accused is entitled to a
protection greater than that the jury sust be told that

they must not have any falr doubt of the gullt of the
accused, and that there Is this preliminary quastion for
the judge to answer, Whether that |s the doctrine in all
the clrcults wa need not Inquire, for It Is ths thoroughly
established doctrine In thls clrcult that the only
difference batwesn a clvil action and a criminal prosecution
Is In the Instruction that must be glven to the jury that
they must be convinced beyond all fair doubt.”

In ruling on a motlon for acquittal at the close of the Government's
case the standard to be applied Is whether the trial judge could and not whether
he would find the accused gullty on the Government's evidence.

U.S. v. Consolldated Laundries Corporntlon. 291 F. 2d 563

‘@nd Cir. 1961)

There has been criticism of the Second Circuit doctrine and other

clrcuits state the rule governing such motions in a different manner. See, e.g.

Riggs v. United States, 280 F. 2d 949 (5th Clr,, 1960). The rule prevalling In

many of tne other clrcults is that the sole duty of the trial judge, in passing
upon a motlon for judyment of acquittal, Is to determine whether upon the
evidence taken In the light most favorable to the govermment, glving full play

to the right of the jury to determine crediblility, weigh the evidence, and draw

therefrom all justifliable inferences of fact, a reasonable mind mignt fairly

conclude gullt beyond a reasonable doubt. See, e.g., Glasser v. U.S., 315 U.5.

60 (1942); Riggs v. U.S., 280 F. 2d 949 (5th Cir., 1960); Johnson v. U.S., 265

F. 2d 436 (bth Cir., 1959); U.S. v. Yeoman-Henderson, 193 F. 2d 867 (7th Cir.,
1952); Pritchett v. U.S., 185 F. 2d 438 (0.C. Cir., 1950); Bell v. U.5., 185

F. 2d 302 (4th Cir., 1950).

in the instant case it Is unnecessary to choose between the two rules
cnuncfatod since the evidence alresdy adduced Is sufficlent to satisfy sither.

Mine offenses have been charged In the Indictment. Count one charges
that the defendant held one Luls Humberto Ublarco Oros to a condition of peonage
beginning on or about July 12, 1961, and continuing until on or about March 3,
1962. Count two alleges the same offense for the same dates with respect to
one Virginia Espina Oros. Count three alleges that beginning on or sbout July
12, 1961, and continuing until on or about March 3, 1962, the defendant knowingly
and wilfully held one Luls Humberto Ublarco Oros to Involuntary servitudse.

Counts four, five, six, seven, sight and nine allege the same offense for the -
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Ld 1

same period with respect to Virginia Espina Oros, Maria Elena Oros, Marla
Theress Oros, Serglo Oros, Maria Virginia Oros, and Luz Maria Oros, respectively.
Peonage, as set out In the first two counts of the Indictment, is &

status or condition of compulsory service based upon the Indebtedness of the

LY N

peon to the master. The basal fact I3 indebtedness and that which is con-
texplated by the statute is compulsory service to secure payment of the debt.

See, o.g., Clyatt v. U.S., 197 U.S. 207, 215-216 (1905); in re Peonage Charge,

138 Fed. 686, 687-688 (N.D. Fla., 1905). Thus, if it be shown that the defendant
held Luls and Virginia Oros against thelr wills to work In payment of a debt
owed or clalmed to be owed the offenses In counts one and two are established.

The genulneness of the debt is Immaterial. Plerce v. U.S., 146 F. 2d 84, 86

(5th Cir., 1944); U.S. v. Clement, 171 Fed. 974, 976 (p.S.C. 1909). So is the

smount. Plerce v. U.S., supra; Bernal v. U.S., 241 Fed. 339, 342 (5th Cir.,

1917), cert. denied 245 U.s. 672. B
In the Instant case the over-all evidence introduced by the Government ’
spells out a well planned scheme on the part of the defendant first to bring the i

Oros family to the United States and second to place them, as a famlly unit, In

a position where they would not and could not leave. L
in the summer of 1960 the defendant met the Oroses while he was In v

Mexlco. During the course of conversation, Oros discovered that the defendant

e

was looking for a family to come to the (nited States to work on the defendant's
chicken farm., Upon Oros' Indication of a desire to come to the United States,
the defendant then Instructed Oros to begin getting his famlly's papers in order

ulth a view toward coming.

& .

Evidence further shows that during the next six months or so Oros
procesded to obtaln necessary papers and also wrote the defendant repeatedly,

virtually begging to come to this country, and Imploring the defendant to glvé

t

him some word. and not to kiil his hopes. The defendant did not acknowledge

’

Oros! communications In any way untll January of 1961 when he sent Oros a

telegram instructing Oros to call him. Evidence has been Introduced showlng
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that subgequent to January, 1961, there were numerous telegrams from the

~

defondant and that a number of telephone conversations were held but never once

o

did the defendant write anything to Oros untll March, 1961, when the first
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" so~called contract was furnished for the signatures of the Oroses. Evidence

further shows that after some preliminaries the final *‘coniract'' was signed
and returned to the defendant in April, 1961. Later In April, 1961, the
defendant sent to Oros an affidavit In support of the Oros visas for coming to
this country. The evidence shows that Immediately after sending the affidavit
the defendant called Oros by telephone and Instructed Oros not to advise the
American Consular officlals of the so-called contract,

Evidence shows that there was good reason for these Instructions.
The so~called contract, a most uncansclonable document, provided for only
$160.00 por'nonth for the services of three persons—mr. Oros, Wrs. Oros and
thelr oldest daughter for long hours each day ''7 days a week -365 days a year
without exception'. The affidavit, which was Intended for American Consular
authorities, provided for $225.00 per month for the services of only two
persons~-Mr. ard Mrs. Oros for 60 hours per week.

The evidencs shows that the defendant represented to Mr. Bargas, an
American Consuht,i official In Mexico, that Wr. Oros was a man of great
exparience In the field of caring for and raising of chickens. At the same
time, however, the dcfcn_dant bad In hls possession o'nuubor of documents,
referred to by the defense as ''contracts', stating that the Oroses "actually
did not have any experisnce as farm workers.''

Evidence shows further that after utilizing all the money they could'
borrow, the Oroses still could not pay for thelr vlsnﬁ and thelr transportation
to this coumry.v The defendant obtalned the visas for the Oroses and provided
them with bus tickets to mrtford; Connecticut., The expenditures totaled less
than $600.00. However, the defendant obtained from Mr. Oros 18 promissory
notes for $100.00 sach, supposedly for the amount of the expenditures and
lntcnstl he anticipated charging on a claimed loan of $1,200.00,

L{ fEvidence shows further that not one penny was glven tovtho Oroses and
that the fanily of seven made a four-day five-night bus trip from Mexlco City
to Hartford, Connecticut, with but $6.00 for food and that they had nothing to
eat throughout the trip but coffee and donuts.

Evidence shows that upon thelr arrival at the farm of defendant the

whole famlly, Including the four young children not mentioned In the so-called
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contract, were put to work within spproximately one hour of their arrival. One
of these children was & 7 year old girl. Evidence further shows that durlng
the period from July 12, 196] to march 3, 1962, sach of the family, Including
the 7 year old girl, a 9 year old girl, a 12 year old boy, a 14 year old girl
and 2 16 year old girl, labored long hours each day, seven days a week,

The tvldo.nc. shows that the defendant often told the family of other
persons whas he had had deported because they had displeased him In their work,
that he had, on occaslons, sent the husband and father back to Mexico and that
the wife and family were left In this country crylng. The defendant told them
that If they got sick they would be sent back to Mexico. He told them that If
they didn®t pay the notes, the house of Oros' friend, who had co-sigred the
notes, would be taken In Mexlco.

He told them that the police, the postmen, lmmigration officisls, the
nelghbors, and '‘everybody't were his friends, and that If someone displeased him
he would spend any amount of @ney to get him deported. He told them that if
anyone left the farm they would contact disease and convey It to his chickens
and Intimated that Oros had no money to pary‘ for the thousends of chickens when
they died. He told the family that If anyone want outside the farm, he should

prepare himself to returﬁ to Mexico. He told Qros that If he broke the contract

he would be deported and that thereafter neither Oros not Oros' son nor hls

son's son could ever return to this country.

Evidence shows that none of the family was allowed to leave the farm
except on two or thres occasions when accompanied by the defendant, and then
only for purposes of necessity. The children were not allowed to attend school
and no one was allowed to attend churcﬁ. sven though the Oroses were accustou;od
to going to church, and four of the five children had been attending school iIn
Mexico. The evidence further shows that the defendant pald the Oroses notane
penny In money during the entire period that they remalned on the farm. Rather,
.t_ch month the smount '‘earned'’' was credited against the alleged Indebtedness.

The evidence shows further that the Oroses were forbjdden to talk to
persons wio had occasion to come upon the farm and that visitors were forbldden
to talk to the Oroses. Thcfo is also evidence that the Oroses found Indications
that their mall, which hed to bes posted and recelved through the defendant, was

belng tampered with. There Is evidence that the Oroses ''smuggled' out certain
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letters and that as a result of one such letter, friends from Phlladelphia came
to see about them and initlally were denled admittance to the farm by the
defendant.

The above-described trestment Is more than simply harshness on the
part of the defendant. It is evidence of the defendant's schc-o of holdlng the
Oroses against their will by threatening them and by keeping fraa them the funds
and msans ncccssary to leave and the opportunity to becoms acquainted with thelr
rights by nssc;clatlng and communicating with other peopls.

in addition, there Is evidence that the Jiving quarters provided for
the Oroses were grossly Inadequate. When, In the final reckoning, the defendant
was confronted ny ‘outslders'” with the issue of the ‘'‘contract' he denled that
there was any contract and attempted to have Oros sign a 'paid in full” receipt
befors Oros left the farm.

The above mumratod svidence, already in the record, clearly shows
that the element of debt, or claimed debt, has been established. It also
clearly appears that Oros and his wife, Virginia, worked for the dvofendant in
payment of that claimed Indebtedness. SInc§ the svidence clearly shows that
the basal fact of indebtedness has been established relative to the peonage
charges, it remains only to be considered whether substantial evidence has been
Introduced on the question of the involuntariness of the service rendered.

With respect to both the peonage counts and the Involuntary servitude

" counts the question of the Involuntariness of the service Is essential. See

Clyatt v. 'U.S., supra; In re Psonage Charge, supra; U.S. v. Clement, 171 Fed.

97k, 976 (D. S.C. 1909). Consequently the following discussion of the question
of Involuntariness applled squally to all counts of the indictment.
Involuntary servitude, as contemplated by the statutes here involved,

may exist wholly unattended by circumstances of physical force. See, s.g.

plercs v. Y.S., supra; pernal v. U.S., supra; U.S. v. Ingalls, 73 F. Supp. 76

(s.D. Cal. 09‘07); U.S. v. Clewent, supra.

it Is the holding of persons in unwilling servitude which is necessary
and such @ holding may be accomplished by threats and Intimidations as effec-

tively as by force. See, e.9., Plerce v. y.3., supra; Bernal v. U.§., supra,

.S. v. {ngalls, supra; U.S5. v. Clement, supra. if the circumstances are such
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that the employer by threats and Intimidation placed the employee in fear and
thereby Induced the party to remain in the service agalnst his will, then the .
‘holding agalnst the will* is just as effective as If the party were held by

chains end bars. As the Court states in Y.$. v. Clement, supra, at 976, if the
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defendant made threats and thereby Induced the parties to remsin In his service
against their wills, overmastering their weskness b.y his strength, and thus
subduing thelr wills to his, then he would be gullty of holding such persons to
Involuntary servitude.

Whether or not the service was Involuntary Is a question of fact,

each cass depending on its own circumstances. See U.S. v. Clament, supra.

Consequently, this is a question for the jury to decide and _tho only function
of the Court on this wmotion for acquittal Is to determine whether there |s
lubstan!:lal evidence in the record from which, consldered In the light most ’ f
favorable to the government, a reasonable person might conclude that the i
c‘ofendant did, by threats and other forms of psychological lntlml:iatlon and | }
cosrclon, subdue the wills of these parties to hls own and. thus kept th&u in
his employ. | ~

The evidence already In the record which has been outlined above

shows that the defendant made threats to the Oroses. Knowlng of the burning
desire of these persons to remaln In this country, the defendant constantly
reminded the Oroses of his alleged friends and connectlions and influence with
the police and the immigration authorities. m repsatedly told them of other
familles whom he had deported and he threatened the Oro;cs with deportation |f
they did not perform falthfully under the .so-;:allod contract. He forbade the
Oroses to conmunicate with others except through letters which the evidence
shows were probably censored by the defendant. Aside from these factors other

intimidating clrcumstances are apparent from the evidsnce as herelnbefore
-

summarized,
As to the question of what made the Oros famlly work, the Government

clalms that In addition to the above stated threats the so-called "contract' _ ‘
was & dominating factor. To a person who knew his rights or could find out
what his rights were the ''contract’ would not be controlling. To an uninformed

person kept in ignorance It could be overpowering. This the governm=-. submits
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" that the Oroses were held to involuntary servitude and that, In additlon, such
holding as to Wr. and Nrs. Oros was, inter alla, for the liquidation of a |
claimed indebtedness. | |

for the above dlscussed ressons, the sotlon for Judgment of acquittal
Mid be denied. ‘

is & question for the jury. It clearly appsars, therefore, that there Is : !
substantial evidence In the record fros which a reasonsble person may conclude t

Respectfully submitted,

ROBERT C. ZAMPANO
United States Attorney

$ D, 0'COIIOR A ,
JANES D. 0°COiiioR |
Assistant Unlited States Attorney '
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